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predicated upon an educational plan or a vocational rehabilitation plan, or, in the case of
transitional spousal support, upon the amount of support needed to transition the party back
into the workforce on a full-time basis. It is not unusual for the alimony obligation to exceed
guideline amounts in awards of rehabilitative or transitional alimony, payable for a limited time
period, because t.he goal of such spousal support shifts from basic need only to increasing the
ability to becomegself-supporting.
5. Marriages > 20 Years: The preceding comments also apply to marriages

lasting twenty years or more. The proposed guideline percentages can apply to long-term
marriages as well as shorter term marriages, as dictated by the facts of the case. Guidelines .
for this category of cases will app_ly when income is derived from employment of one or both
pérties, but may or may not be a_pplicable when the parties reach retirement status. In some
cases (usually very long term marriages) equalization of the retirement incomes of both parties
is appropriate, including social security payments. The alimony statute provides that the court
shall retain jurisdiction over periodic spousal support payments in marriages lasting twenty
years or longer, unless the decree specifically provides that no spousal support shall be
awarded NMSA 1978 §40-4-7 (E) (1997). The New Mexico statute also provides for a lump-
sum, nonmodifiable alimony award which may be paid in periodic payments. Parties litigating a
twenty-year plus alimony case will find that the court has no alternative but to retain jurisdiction,
while in a negotiated settlement the parties have the choice of settling on a nonmodifiable

alimony award or reserving jurisdiction, or a combination of both.

C. TRANSITIONAL AND REHABILITATIVE ALIMONY

Tr_ansitional or rehabilitatiye alimony may be appropriate, particularly in
marriages in the ien to twenty year range, with amount and duration predicated upon a
reasonable educational or vocational rehabilitation plan. Reasonableness of the plan is largely

a function of ability to become self-supporting in a limited period of time that would justify the
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additional expense necessary for educational or training costs allowing a spouse to be out of the
workforce. An example of rehabilitative alimony would be enough support to fund sufficient
schooling to earn a degree leading to an income-producing vocation as opposed to a minimum
wage job, but not to become a brain surgeon. In the case of transitional spousal support, the
consideration is the inevitable increase in living expenses resulting from the establishment of two
households. One example of transitional alimony would be a marriage ending in February and a
teaching job beginning in September of that year requiring sufficient funds to bridge the gap
before income is earned.
D. WHEN ALIMONY IS GENERALLY NOT APPROPRIATE

The committee emphasizes there is no restriction against an award of alimony in
any case. These alimony guidelines are not intended to, and in no way can, replace judicial
discretion in awarding alimony. That said, the committee suggests alimony may not be
appropriate in the following situations:

1. When the Payor’s income form all sources is less than $20,000.00
annually. Absent other considerations, Payor’s ability to pay guideline spousal support may
be limited by low income.

2. No spousal support in marriages of less than five years absent
exceptipnal circumstances.

3. No spousal support should be expected in marriages of less than ten
years where both parties are self-supporting with approximately equal career opportunities.

4. When a proposed Recipient is cohabiting with someone other than fhe
Payor.

5. When the parties’ incomes consist of social security and pension income
only and their incomes are approximately equal.

6. “Double-Dipping.” The concept of double-dipping arises when the same
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asset is considered in both the property distribution and support obligation. A number of states
are divided in how they address this issue, but it appears to be an emerging issue with greater
recognition of its impact within the professional communities. The 1994 Child Support
Guidelines Review Commission partially addressed this issue in its section entitled
“Equalization of Community Property” where it is stated: “Exchange of monies between the
divorcing parties to equalize property division is generally not an income-producing event,
excepting interest payments, and therefore are not included in determination of gross income.™®

The following examples represent some instances when property which was

previously divided should not be considered later as income for alimony purposes:

a. Owner or officer compensation as of the date of divorce deemed to be in
excess of reasonable compensation, which is utilized in the calculation of
value in a business that has been divided.

b. Retirement plan benefits valued and divided at the date of divorce that
are later included in income when withdrawn.

c.’ Stock options that may be .included in the employee’s income years after
being divided.

d. Other property that is divided at the date of divorce and produces a gain
that is reported when sold at a later date.

The amount of income that should not be included is limited to the gain, or value, built into the
property divided as of the date of divorce.

7. When the service on the former community debt allocated to the Payor

significantly affects Payor’s ability to pay spousal support. Debt service should signal the need
to reserve the court’s jurisdiction regarding spousal support in the event the Payor files

bankruptcy.

9See Leeder_v. Leeder, 118 NM 603, 884 P. 2d 499 (Ct. App 1994).
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E. WHEN ALIMONY GUIDELINES ARE GENERALLY NOT APPROPRIATE

1. High income cases. Consistent with the New Mexico Child Support
Guidelines, these alimony guidelines do not recommend a cap for high income cases.'® For
high income cases, guideline spousal support may not provide a reasonable index for a- spousa'l
support amount. In these situations it may be more appropriate to consider the reasonable
needs of the Recipient in establishing a realistic amount of spousal' support. In any case, the
factors set forth in NMSA 1978 §40-4-7(1997) must be addressed by counsel and will always be
considered by the court in awarding spousal support.

2. Alimony Guidelines and New Mexico Child Support Worksheet B: The child
support resulting from equal (50/50) timesharing combined with spousal support pursuant to
these guidelines may lead to inadequate total support. For example, if Payor’s income before

alimony and child support is $3,386, Recipient’s income is $924, and there is one child of the

marriage."
NO
ALIMONY WITH ALIMONY

CHILD GUIDELINE CHILD TOTAL INCREASE

WKSHT SUPPORT ALIMONY SUPPORT PAID _ IN SUPPORT
“r “" “Ih “v” ' “Vi’

A - $457 $412 $403 $815 $358
B (65/35) 382 412 295 707 325
B (50/50) 252 412 166 578 326
B (50/50) 252 412 166 578 326

3. Multiple Families Support Cases. See the New Mexico Child Support

105ee Appendix A, p.3 (Fairfax County), and Appendix A, generally.

1 Column IV is the alimony guideline amount if there are children of the marriage. The reduction in the
amount of child support paid (compare column Il to column IV according to each worksheet) is a function of the
“income” definition and the “retained” amount function of Schedule B of the Child Support Guidelines, and not a flaw
in the application of the Alimony Guidelines. Using Alimony Guidelines, the increase in total support paid (column V-
Total Paid and Column VI- the difference in support between straight child support and combined alimony and child
support) is approximately equal under the various child support worksheets. If child support appears too low when

there is equal timesharing, a deviation may be in order.
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Guidelines for coﬁrt ordered support amounts actually paid and not to be included in gross
income.

4. Equitable factors. There are strong equitable factors that do not lend
themselves to a sfandard calculation but still may be considered, for example: frequent
relocation to assist Payor’s career or education, care provided to stepchildren or elderly parents
to the detriment of Recipient’s ability to develop earning capacity, work to put Payor through
school.

5. Other factors. There will always be other factors. The above examples are
not intended to represent a comprehensive list. The courts have always had, and will continue
to have, broad discretion to determine both the proper amount of alimony awarded and duration
of spousal support payments based on the facts of each case, consistent with the statutory
factors of NMSA 1978 §40-4-7 (1997).

F. ALIMONY GUIDELINE DURATION

The committee is not recommending a durational guideline, however, information
regarding durational factors used in other jurisdictions is provided. Duration is subjective and
unique to each cése depending upon the purpose and goals of an alimony award. If parties
cannot negotiate duration of spousal support based upon their facts, they risk uncertainty in
both amount and duration at a trial. Under present case law, the judge may award indefinite,
modifiable spousal support, reserving jurisdiction - - the ultimate “til death do you part.”

1. 0 to <5 years of marriage: Generally no alimony.

2. 5 to <10 years of marriage: Generally only rehabilitative or transitional
alimony. A rehabilitative or transitional plan will usually establish the duration of spousal support

payments.

3. >10 to <20 years of marriage: Some states use a durational guideline
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for the 10-20 year marriages in the range of 30% to 50% of the number of years of marriage.'?

4, > 20 years of marriage: The court will reserve jurisdiction in marriages

lasting longer than twenty years unless the parties can agree to lump-sum, nonmodifiable
spousal support for a term certain paid in periodic payments or in a single lump sum.

5. No duration: New Mexico statutes allow a “buy-out” of alimony in a
lump sum, non-modifiable payment or payments.
G. DEFINITION OF INCOME FOR ALIMONY PURPOSES

In an effort to define “income” consistently, the alimony guideline committee
recommends that the definition of income ( including imputation of income) that is used for child
support purposes also be used to determine gross income in the alimony guideline worksheet
calculation.™
H. DECLINING BALANCE APPROACH TO SPOUSAL SUPPORT

The committee considered a declining balance approach as one possible
alternative to determine transitional and rehabilitative alimony amounts over time with or without
the use of a standard percentage formula. It is well-recognized that support needed for
rehabilitation is generally greater but for shorter duration. The committee offers this very
academic approach as a settlement tool “food for thought,” but not as a “guideline” per se.

The declining balance approach recognizes the contribution of both parties in a

marriage to the total earning capacity of the community, and is compatible with New Mexico’s

community property principles as well as judicial decisions holding that educational degrees

12 One academic theory is the “Declining Balance Approach,” with or without a rehabilitative or plan,
rather than using a strict guideline duration formula. See Declining Balance Approach, G, above.

B Assigned the task of addressing the definition of income, bonuses, capital gains, and nonrecurring
income, self-employed income, income benefits determination, and imputed income and overtime issues, the Child
Support Review Commission’s Income and Tax Subcommittee developed the “Definition of Income in Commentary.”
As stated in the subcommittee’s report, “the purpose of the commentary is to aid judges, lawyers, and litigants in
determining gross income in these situations, thereby creating greater uniformity and predictability, which should
lead to settlement of more cases.” Child Support Guidelines Review Commission’s Final Report:1994.
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and professional licenses are not community property subject to division.'

Under the declining balance approach, we assume that payments from the
higher earning spouse will be made to the lower earning spouse for one-half of the length of the
parties’ marriage, but only in the amount necessary to bring the lower earning spouse up to
40% of the parties’ combined gross income initially, and to less than 40% in subsequent
periods, all as shown on the following table (court-ordered child support payments between the
spouses are to be included in the lower earning spouse’s gross income, gross income

otherwise being defined as stated in the New Mexico Child Support Guidelines):

Maximum Percentage of parties’
Combined Gross Income to Supplement

Periods of Payments Payee’s Gross Income
For the number of months equal to 13% of Up to 40% (minus total of recipient’s
the length of the marriage. gross income)
For the number of months between 13% Up to 30% (minus total of recipient’s
and 25% of the length of the marriage. gross income)
For the number of months between 25% Up to 20% (minus total of recipient’s
and 38% of the length of the marriage. gross income)

For the number of n’wonths equal to 38%

Up to 109 inus total of recipient’
and 50% of the length of the marriage p 10 10% (minus total of recipient's gross

income)

For the number of months in excess of 0%
50% of the length of the marriage.

1 Bilbao v. Bilbao, 102 N.M. 406,696 P2d.494 (Ct. App. 1985) [holding that alimony award may properly take into

consideration the fact that a spouse has been economically disadvantaged by the marriage]. Bilbao recognizes that in many cases
the “other” spouse has contributed significantly to the earning power (capital) of the higher earning spouse. The committee
believes that the declining balance formula could be properly used as a settlement device. Cf. Dunning v. Dunning, 104 N. M.
295, 720, P2d. 1236 (1986) with Lovato v. Lovato, 98 N.M. 11, 644 P2d. 525 (1982).
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. NEW MEXICO DECISIONS AFFECTING ALIMONY GUIDELINES
A. In the first mention of alimony percentage awards, the Supreme Court in

Copeland v. Copeland, 91 N.M. 409, 575 P.2d 99 (1978) analyzed an award of percentage of

retirement benefits, and upheld the award despite the argument that it would be administratively
difficult to manage, stating that percentage awards in child support and alimony cases have

been adequately handled by the courts.

B. In Henderson v. Lekvold, 95 N.M. 288, 621 P.2d 505, the Supreme Court

dealt with child support arrearages by upholding an escalating schedule of child support,

stipulated to by the parties. The stipulated support award provided that as father’s income

* increased, child support would similarly increase based upon the Second Judicial District Court
guideline then in effect. The Court reasoned that such increases do not need prior Court
approval becausg settlements between husband and wife are highly favored in the law, the
incorporation of tﬁe guidelines into the settlement agreement was not ambiguous, and that the
provision was fully enforceable. The Supreme Court reversed the trial court’s refusal to follow
the settlement agreement.

C. In Weaver v. Weaver, 100 N.M. 165, 667 P.2d 970 (1983), the Supreme

Court reversed the trial court and struck down a sliding scale formula utilized by the trial court

in its initial decision.

FERE

D. In Dunning v. Dunning, 104 N.M. 295, 720 P.2d 1236 (1986), the

&

Supreme Court reversed a decision of the Court of Appeals which upheld an alimony provision

that awarded wife 25.3% of husband'’s gross miilitary retired pay. The percentage award was

originally ordered by the trial court and was not based upon a settlement agreement. The

Supreme Court held that the expressed “public policy” of the State was that modifications in
spousal support had to be based upon a substantial change of circumstances including

reviewing the need and ability to pay and that a percentage award would violate such public
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policy. The Supreme Court also held it was improper to provide for automatic increases in
spousal support whether expressed as escalator clauses, in terms of a percentage, or based on

a sliding scale. Alimony had to be a definite amount.
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